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ABSTRACT 

The enactment of the Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS) 
marks a significant transformation in India’s criminal justice system. By 
replacing the Code of Criminal Procedure, 1973, the legislation seeks to 
modernize criminal procedure and introduce reforms aimed at efficiency, 
technological integration, and speedy justice. Among its various reforms, the 
provisions relating to bail occupy a special constitutional position because 
they directly concern the liberty of accused persons and the protection 
guaranteed under Article 21 of the Constitution of India. Bail is one of the 
most essential mechanisms within criminal jurisprudence because it strikes 
a balance between the individual’s right to freedom and the state’s obligation 
to ensure justice. It is also deeply connected with the principle of 
presumption of innocence, which forms the foundation of criminal law. 

This research paper critically examines India’s bail jurisprudence after the 
enactment of BNSS 2023 and evaluates whether the new framework 
adequately safeguards constitutional protections. It studies the relationship 
between bail and personal liberty, compares the provisions of BNSS with the 
earlier CrPC framework, and analyses the practical challenges that may arise 
during implementation. The paper further examines issues relating to judicial 
discretion, prolonged detention, socio-economic inequalities, and 
institutional inefficiencies. It concludes that while BNSS introduces 
progressive procedural reforms, the true effectiveness of these reforms 
depends upon judicial consistency, proper implementation, and continued 
constitutional vigilance. 
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INTRODUCTION 

The right to liberty is one of the most valued rights recognized by constitutional democracies 

across the world. In India, personal liberty is guaranteed under Article 21 of the Constitution, 

which provides that no person shall be deprived of life or personal liberty except according to 

procedure established by law. This constitutional guarantee forms the basis of criminal 

procedural safeguards, including the law relating to bail. The concept of bail is essential 

because it prevents arbitrary detention and protects the presumption of innocence until guilt is 

established through due process. 

Within the Indian criminal justice system, bail has always served as an important mechanism 

to balance competing interests. On one side is the right of the accused to remain free until 

proven guilty, and on the other is the state’s interest in ensuring the presence of the accused 

during investigation and trial. The doctrine that “bail is the rule and jail is the exception” has 

repeatedly been emphasized by the Supreme Court of India as a guiding principle of criminal 

justice. 

The replacement of CrPC by BNSS 2023 represents one of the most important procedural 

reforms in recent Indian legal history. The legislation aims to modernize criminal procedure 

and address long-standing challenges such as judicial delays, procedural inefficiencies, and 

prison overcrowding. However, the reforms have generated substantial debate among legal 

scholars and practitioners regarding their constitutional implications. Questions have emerged 

about whether the new framework adequately protects the liberty of accused persons or whether 

certain procedural changes may increase the risk of arbitrary detention. 

This research examines the constitutional and practical dimensions of bail jurisprudence under 

BNSS 2023 and evaluates whether the new law successfully balances efficiency with the 

protection of fundamental rights. 

PROBLEM STATEMENT 

The administration of bail in India has long been marked by inconsistency, delay, and 

inequality. Despite constitutional protections and repeated judicial pronouncements 

emphasizing personal liberty, a large number of undertrial prisoners continue to remain in 

custody for prolonged periods. Many are unable to secure release because of economic 
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disadvantages, delayed hearings, or lack of legal representation. These realities undermine the 

constitutional presumption of innocence and expose structural deficiencies in the criminal 

justice system. 

The introduction of BNSS 2023 was expected to address several of these concerns through 

procedural modernization and clearer legal provisions. However, the legislation also introduces 

changes that raise constitutional and practical concerns. Increased judicial discretion, revised 

custody provisions, and implementation challenges may continue to affect the realization of 

bail rights. This study seeks to critically evaluate whether BNSS resolves existing deficiencies 

or merely restructures them under a new procedural framework. 

OBJECTIVES OF THE STUDY 

The present study seeks to critically examine the evolution of bail jurisprudence after BNSS 

2023. It aims to analyze the relationship between bail and constitutional protections, 

particularly the right to personal liberty and equality before law. The study further evaluates 

the changes introduced by BNSS in comparison with CrPC and assesses their likely impact on 

accused persons. It also examines practical challenges that may arise during implementation 

and suggests reforms necessary to strengthen the fairness and transparency of India’s bail 

framework. 

RESEARCH METHODOLOGY 

This research adopts a doctrinal legal methodology. It is based on the analysis of constitutional 

provisions, statutory interpretation of BNSS and CrPC, judicial precedents, legal 

commentaries, and scholarly writings. The research is analytical and comparative in nature, 

focusing on both theoretical constitutional concerns and practical institutional realities. 

HISTORICAL EVOLUTION OF BAIL 

The concept of bail has ancient origins and developed as a legal mechanism to prevent 

unnecessary detention while ensuring the presence of accused persons before the court. 

Historically, the principle evolved through English common law, where liberty was recognized 

as a fundamental legal value. Instruments such as the Magna Carta established early protections 

against arbitrary imprisonment. 
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The concept was gradually incorporated into Indian criminal procedure during the colonial 

period. After independence, constitutional interpretation by Indian courts gave bail a deeper 

rights-based dimension. Judicial decisions increasingly linked bail with Article 21 and 

emphasized that detention before conviction must remain exceptional. 

Over time, Indian courts developed principles governing bail decisions, stressing 

reasonableness, fairness, and proportionality. These principles laid the foundation for modern 

bail jurisprudence and continue to influence interpretation under BNSS. 

CONCEPT OF BAIL UNDER BNSS 

Bail refers to the temporary release of an accused person from custody subject to conditions 

ensuring appearance before the court. BNSS provides greater statutory clarity by explicitly 

defining bail, thereby removing ambiguities that existed under CrPC. 

The law recognizes different forms of bail, including regular bail, anticipatory bail, interim 

bail, and statutory bail. Regular bail is granted after arrest and permits release during the 

pendency of trial. Anticipatory bail protects individuals who apprehend arrest. Interim bail 

provides temporary relief until final adjudication of a bail application. Statutory bail becomes 

available when investigation is not completed within prescribed timelines. 

These forms collectively seek to protect liberty while preserving the integrity of judicial 

proceedings. 

COMPARATIVE ANALYSIS OF CrPC AND BNSS 

The shift from CrPC to BNSS introduces notable changes in bail administration. One of the 

most significant reforms is the statutory definition of bail, which provides conceptual clarity. 

BNSS also strengthens provisions relating to undertrial release by requiring consideration of 

release after specified periods of detention. 

The law modifies anticipatory bail by broadening judicial discretion and simplifying procedural 

requirements. While this may expedite decisions, the absence of detailed statutory criteria 

creates the possibility of inconsistent application. 

Another important change concerns police custody. BNSS permits staggered police custody 
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over an extended period, unlike CrPC’s stricter framework. This change has generated concern 

because it may indirectly prolong detention and delay access to default bail. 

The legislation also promotes technological integration through electronic filing and digital 

procedural reforms. While these changes may improve efficiency, their success depends upon 

adequate infrastructure and implementation. 

CONSTITUTIONAL DIMENSIONS 

The constitutional validity of bail provisions must be assessed primarily through Articles 14, 

21, and 22 of the Constitution. 

Article 21 guarantees protection of life and personal liberty. Any law affecting detention must 

satisfy standards of fairness, reasonableness, and due process. Bail directly protects this 

constitutional guarantee by ensuring that detention is not arbitrary. 

Article 14 guarantees equality before law. In practice, however, economic disparities often 

result in unequal access to bail. Poorer accused persons frequently remain incarcerated because 

they cannot furnish financial sureties. Such inequality raises constitutional concerns. 

Article 22 provides procedural safeguards against arbitrary arrest, including the right to be 

informed of grounds of arrest, the right to legal representation, and production before a 

magistrate within twenty-four hours. These protections are inseparable from effective access 

to bail. 

BNSS must therefore be interpreted and implemented consistently with these constitutional 

guarantees. 

JUDICIAL INTERPRETATION 

Indian courts have consistently emphasized the constitutional significance of bail. Judicial 

decisions have repeatedly affirmed that detention before conviction should remain exceptional 

and that liberty must not be curtailed without compelling reasons. 

The courts have generally considered factors such as the seriousness of the offence, possibility 

of absconding, likelihood of evidence tampering, and public interest while deciding bail 

applications. At the same time, the judiciary has cautioned against excessive reliance on 
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detention. 

Under BNSS, judicial interpretation will continue to play a decisive role in determining 

whether procedural reforms strengthen or weaken constitutional protections. 

PRACTICAL CHALLENGES 

Despite legislative reforms, practical challenges remain significant. Prison overcrowding 

continues to burden India’s criminal justice system, with undertrial prisoners constituting a 

large proportion of inmates. Unless effectively implemented, BNSS provisions may not 

substantially reduce this problem. 

Economic inequality remains another major obstacle. Bail conditions often impose financial 

burdens that poorer accused persons cannot meet. This effectively converts liberty into a 

privilege available primarily to those with economic means. 

Judicial delays further undermine bail rights. Large pendency of cases often results in delayed 

hearings, causing accused persons to remain in custody for prolonged periods. 

Institutional limitations, including inadequate digital infrastructure and shortage of judicial 

personnel, may also hinder effective implementation of BNSS reforms. 

CRITICAL ANALYSIS 

BNSS represents a genuine attempt to modernize India’s criminal procedure. Its emphasis on 

clarity, technological reform, and undertrial release reflects legislative awareness of systemic 

deficiencies. 

However, modernization alone does not guarantee justice. Broader judicial discretion without 

clear statutory standards may produce inconsistency. Extended custody provisions may 

increase risks of prolonged detention. Unequal institutional capacity across states may create 

uneven implementation. 

The success of BNSS depends not merely on legislative drafting but on judicial interpretation 

and administrative commitment to constitutional values. 
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RECOMMENDATIONS 

To strengthen bail jurisprudence under BNSS, uniform standards for bail decision-making must 

be developed to reduce arbitrariness. Financial conditions should be rationalized to ensure that 

economic disadvantage does not become a barrier to liberty. Legal aid services must be 

expanded so that all accused persons receive effective representation. 

Time-bound disposal of bail applications should be strictly enforced. Judicial training should 

focus on constitutional principles governing liberty and detention. Periodic review of undertrial 

detention should become mandatory. Finally, technological reforms must be supported by 

adequate infrastructure and training. 

CONCLUSION 

The enactment of BNSS 2023 marks an important shift in India’s criminal procedural 

landscape. Its bail-related reforms seek to improve efficiency, reduce delays, and modernize 

procedural mechanisms. However, bail is fundamentally a constitutional issue because it 

directly concerns liberty, dignity, and the presumption of innocence. 

While BNSS introduces progressive reforms, concerns regarding judicial discretion, economic 

inequality, delayed implementation, and prolonged detention remain substantial. The principle 

that bail is the rule and jail is the exception must remain central to Indian criminal 

jurisprudence. 

The future of India’s bail jurisprudence under BNSS depends upon constitutional 

interpretation, institutional accountability, and continued commitment to safeguarding personal 

liberty. Only through rights-oriented implementation can the objectives of criminal justice 

reform be fully realized. 

 

 


