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ABSTRACT 

The idea behind government responsibility in the past was that "the king can 
do no wrong." In other words, no private individual could bring a civil 
lawsuit against the government. Even when government actors act carelessly 
or recklessly, this is still true. 

This system was ultimately unfair. Governments in the United Kingdom 
started enacting what are known as "crown proceedings acts" in the 1940s. 
Private individuals may file civil lawsuits against the government in 
accordance with these laws. But Ontario didn't pass a comparable law until 
1990. 

Although the legislation has recently changed, it is still possible to sue a 
government organisation for negligence in Ontario. It's crucial to realise that 
the Crown Liability and Proceedings Act can affect your capacity to receive 
compensation. The best people to answer any questions you may have 
regarding your legal choices are attorneys with experience filing civil 
lawsuits against the government. 
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INTRODUCTION: 

Tortious liability results from the violation of a duty that is, in essence, established by the law. 

This duty is owed to all people, and its violation is remediable through unliquidated damages. 

The dictum "Ubi Jus Ibi Remedium" kindled the creation of the Law of Torts and the torts 

brought out by individuals against one another while perceived in custom-based law. Roman 

law argued that because the state was sovereign, it was exempt from liability for torts 

committed against its citizens. The inability to be sued in its courts without its consent was 

regarded as a feature of sovereignty. Tortious responsibility immunity was a principle upheld 

by the English Crown. The invulnerability, however, was only applicable to conventional State 

components like law, the organisation of equity, war, settlement-making, and expectation of 

wrongdoing. State Liability in Torts is a topic that has recently gained a great deal of attention. 

The welfare state principle creates a connection between a person's rights and the state's 

responsibilities. The rise of state operations has led to the topics having a more noticeable 

impact as these duties have grown. 

LIABILITY OF GOVERNMENT ADMINISTRATION IN TORTS 

State liability is the term used to describe the government's responsibility for the actions of its 

agents. It is not a static idea and has been governed by both written and unwritten laws. The 

tortious liability of the State, also known as the State's liability for the torts committed by its 

agents, holds the State legally responsible for the wrongful acts of its agents, both freely and 

involuntarily, and entitles it to seek unliquidated damages from them in a court of law. The 

Law of Torts also includes this liability as a subset. The law of torts, like many other laws, was 

brought to this country by the British and is today governed by regional laws and constitutional 

clauses. 

English Law - In England, precedent-based law recognised the Crown's complete 

invulnerability. The administration operated under the tenet that "the King can never be 

blamed." The court stated in Tobin v. R. in 1863 that the provision "may have appeared to be 

trivial if the Crown were at risk in tort." The Crown Proceeding Act, which was passed in 1947, 

rendered the government invisible from a private person's perspective. 

Indian Law - India never recognised the adage that the king is never to be held responsible. 

Before the constitution, the Indian legal system did not comprehend the government's ultimate 



Indian Journal of Law and Legal Research       Volume IV Issue IV | ISSN: 2582-8878  

 Page: 3 
 

immunity, and the government was frequently the victim of the complicated activities of its 

personnel. The Constitution's Article 294(4) states that a government of the Union or a 

government of a State may be held liable "from some contract or other." The definition of 

"state" is found in Article 12 of the Indian Constitution. Article 300 (1) establishes the scope 

of such liability. It declares that the liability of the Union of India or State Government is the 

same as that of the Dominion of India and the pre-Constitutional Provision. 

Open concern is essential to the concept of open responsibility. Every possible power must be 

prudently used in more open intrigue, according to established legislation. The transfer of a 

police officer was rejected by the Supreme Court in Arvind Dattatreya v. Maharashtra State 

because it was only a mala fide attempt to undermine honest officials who would effectively 

carry out their public office obligations. It has been noted that the government demoralises the 

officers who carry out their responsibilities honestly and conscientiously while prosecuting 

those who engage in illegal trade and contraband. 

When performing official tasks, the State's employees are responsible for the State's vicarious 

liability (for torts). The State would not be held accountable if the actions taken were required 

to safeguard life or property. In addition, there is absolutely no accountability for acts like good 

faith judicial or quasi-judicial rulings. The administrative authorities must abide by certain 

statutory obligations. However, such defence would prevent malevolent activity from 

increasing. 

The individual challenging the administrative action would have the burden of demonstrating 

a malicious act. The public employee would have recourse to all of the defences available to 

the respondent in a tort complaint, and the rules of tort law would be applied in evaluating what 

constitutes a tort. 

RESPONDEAT SUPERIOR (LET THE PRINCIPLE BE LIABLE) 

Respondent Superior (Let the master answer) was made aware of the restricted economic 

capacity of the subordinates, and the reckless behaviour of superiors like masters or employers 

was reined in. Since it seeks to shift the risks often associated with it on the enterprise, this 

approach is founded on public policy. According to this idea, both the employer and the master 

are responsible for the negligent acts or omissions that an employee or servant commits while 
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on the job. However, for the superiors to be held accountable, there must be a link between 

them and the subordinate. 

actions taken by subordinates when working or acting on behalf of a master or employer, 

respectively, under their express or implied authority. The doctrine has two prerequisites: 

1. A genuine relationship between master and servant and employer and employee. 

2. A servant's or employee's tortious behaviour must fall inside the umbrella of his 

employment. The act carried out with the express or inferred authority of the superiors 

is referred to as being within the "scope of employment." 

The Rajasthan High Court ruled in the case of Automobiles Transport vs. Dewalal and others 

that there is always the presumption that a vehicle is driven at the driver's direction or by his 

authorised agent or servant, and it is the appellant's responsibility to establish that this 

presumption is false and not supported. In the case of Smt. Savita Garg v. The Director, 

National Heart Institute, the Supreme Court ruled that the hospital is the principal responsible 

under the employment contract for the actions of the agent, a doctor, if the court and 

complainant are unable to demonstrate that there was no negligence or recklessness on their 

part and that they were acting with due care and caution. 

Qui-facit per alium facit per se (He who acts through another does it himself) 

A major statutory principle of agency law is Qui facit per alium facit per se. It is a saying that 

is frequently used while talking about vicarious liability, or the employer's responsibility for 

the employee's behaviour. This adage states that a master who hires servants is required to fulfil 

the tasks and is equally accountable for their behaviour as he is for his own. Indirectly, the 

concept is present or in use in the part played by the agent, making it appear as though the role 

was created by the agent himself. Any action that a principle can take on their own can also be 

taken by an agent. Personal actions of nature would be the exception to that rule. 

A legal principle known as "Qui facit per alium facit per se" was established in the case of H.E. 

Nasser Abdulla Hussain v. Dy. City. In the case of Ballavdas Agarwala vs. Shri J. C. 

Chakravarty, it was determined that the provisions indirectly placed the onus of responsibility 

for the actions of the slaves on the masters. In the case of K.T.M.S. Mohd. and Anr. v. Union 

of India, it was determined that the Indian Income-tax Act is a self-contained Code that is 
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exhaustive of the topics covered and that its provisions show an intention to break from the 

conventional rule of Qui facit per alium facit per se. 

Compensation of State 

The definition of "tort" in the Chambers Dictionary is as follows: "Tort is any injustice or injury 

that does not result from a contract and for which there is a remedy in the form of compensation 

or damages." Therefore, a tort results from the breach of a non-contractual obligation or the 

failure to perform a civil duty. In other words, a tort is a civil violation for which only financial 

compensation can be awarded. The fundamental condition for the commission of the tort is the 

breach of a commitment to individuals in general. It would be incorrect to assume that all civil 

wrongs—even torts—are civil wrongs. 

According to section 70 of the Indian Contract Act, if someone is legally doing anything for 

someone else or legally giving them something, and that other person profits from it, the former 

is required to compensate the latter or return the thing that was legally done for them or given 

to them. The government would be required to provide compensation for the work done or the 

services rendered by the state if Section 70's requirements were satisfied. A quasi-contract or 

restitution basis, rather than an active contract between the parties, underlies Section 70. 

The party getting the benefit under the agreement is required to restore it or compensate the 

person from whom it was gained if the agreement with the Government is declared null and 

void in accordance with Article 299(1). As a result, under Section 65 of the Indian Contract 

Act, the government may recoup the contractor's advance payment if the contractor agrees to 

build the down payment received but the agreement is later deemed to be invalid due to a failure 

to comply with Article 299(1). According to Section 65, if an agreement or contract is 

determined to be invalid, any person who obtained a benefit under it is required to restore it 

and pay the person from whom it was received. 

It is challenging to get compensation from a public employee who is incapable of carrying out 

his duties. For the individual who was wronged, compensation is more significant than 

punishment. Additionally, the State must be held vicariously liable for the wrongdoings of its 

employees. The court awarded the petitioner in Bhim Singh v. the State of J&K monetary 

compensation in the amount of Rs. 50,000 as exemplary costs after the petitioner, a member of 

the Legislative Assembly, was arrested while travelling to Srinagar to attend the Legislative 
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Assembly. This was a flagrant violation of his constitutional rights under Article 21 and Article 

22(2) of the Constitution. 

PERTINENT CASE LAW 

The John Stuart case from 1775 provided the first legal description of state liability under the 

East India Company. For the first time, it was decided that the Governor-General in Council 

was not excluded from the Court's jurisdiction in instances involving the termination of 

Government Servants. The Privy Council stated in Moodaly v. The East India Company that 

India was not covered by the Common law idea of sovereign immunity. 

Pre-Constitutional court rulings 

Secretary v. Peninsular and Oriental Steam Navigation Company According to the rule that 

was drawn in this situation, the East India Company (State) is exempt from risks resulting from 

any actions committed in the exercise of sovereign powers. It made a very clear line between 

aspects that are sovereign for the state and those that are not. 

Hari Bhanji v. Secretary of State: The Madras High Court declared that only state-related 

actions should be protected by the State's invulnerability. The decision provided examples of 

situations when the invulnerability was available but did not go beyond the state's conduct in 

the P and O Cases. 

Post-Constitutional court rulings 

Santra v. State of Haryana: It was determined that the state's requirements for responsibility 

had been violated. As a result, when negligence happened, it added up to behaviour lacking 

integrity, preventing the State from using the justification of sovereign resistance. Additionally, 

it was determined that professionals who are under obligation and commit negligence cannot 

absolve themselves of liability by claiming the solicitor's assent guard. 

State of Rajasthan v. Vidyawati: In this case, the court determined that the State of Rajasthan 

was liable for the tortious act of its employee while acting within the course and scope of its 

employment, just like any other management would be. 

In Kasturi Lal v. The State of Uttar Pradesh, it was determined that the respondent's 
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representative had stated the act that provided to give rise to the current claim for damages 

during the course of the case. A class of sovereign power releasing any state-related liabilities 

has a place for that work. 

Based on the concepts of sovereign and non-sovereign responsibilities, the Supreme Court's 

ruling in Kesoram Poddar v. Secretary of State for India established a strong state immunity 

requirement in tort. It was determined that in order for State action to qualify for immunity, it 

must have been carried out as part of the exercise of sovereign powers. 

In the case of Union of India v. Harbans Singh, it was determined that because it was a 

sovereign capacity, damages could not be collected when a man was killed as a result of an 

obligated military driver's reckless operation of a military truck. In Secretary of State v. 

Cockraft, the injured person suffered damages as a result of the careless removal of a rock pile 

from the military street he was crossing. Given that the military and military street maintenance 

were done in a sovereign rather than a private capacity, the claim against the government was 

not viable. 

CONCLUSION 

The goals outlined in the Constitution must be the focus of all state initiatives and the tools 

used to carry them out. Every step the government takes should be in the direction of open 

welfare, better social and financial conditions, and fair conventions. Therefore, sovereign 

immunity as a defence should not be available where the State has engaged in commerce or 

private enterprise, nor is it available where its agents have interfered with the freedom of 

thought and action of a law-abiding citizen. The teaching of sovereign invulnerability has 

limited significance in today's context, since the idea of sovereignty has undergone a significant 

change. 

Currently, the common populace is becoming the owner of sovereignty. According to Article 

21 of the Indian Constitution, a State may not take away a person's life or freedom unless they 

do so in accordance with a legal procedure. The term "life" is expanded to encompass all facets 

of existence, including culture, tradition, heritage, and individual freedom. This gives life 

meaning and completeness. The State has a moral obligation to promote greater enjoyment of 

human life and dignity in accordance with constitutional legislation and public policy 

objectives. The Constitution has guaranteed and preserves the constitutional rights. 
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The protection of sovereign immunity has been rendered completely inapplicable by Articles 

32 and 226 and has also been abolished altogether because it is incompatible with the liberties 

that are granted by the constitution. The authority to grant monetary damages for legal 

violations is justified by the complete repeal of governmental immunity with regard to 

constitutional rights, particularly Article 21. Tortious acts performed by employees while on 

the job should be the responsibility of the Union and the State's governments in accordance 

with Article 21. 

The criteria governing the State's obligation to pay damages and the distinction between that 

obligation and the State's substantive duty for the payment of damages for the committed tort 

were laid forth by the Court in the case of Nilabati Behera v. State of Orissa. The Court shall 

award monetary damages based on the strict liability concept for constitutional rights 

infringement by the State or its employees if no other available mode of redress is available. 

Because all government action includes a public component, it must be fairly informed by and 

motivated by the needs of the general public.  


